
/ l14/NA 'TRENT Al TRES NA LIHESLATURAN GUAHA1V 
2015 (FIRST) Regular Session 

Introduced by: T. C. Ada ~ 

AN ACT TO AMEND ARTICLES 3, 9, AND 12 of CHAPTER 5, 
TITLE 5 GUAM CODE ANNOTATED BY AMENDING § 5201, 
5210,5211,5214,5215,5216,5217,5219,5220,5230,5231,5232, 
5233, 5235, 5237, 5240, 5245, 5248, 5249, 5251, 5252, AND TO ADD 
A NEW§ 5212, § 5221, AND 5254 RELATIVE TO SOURCE 
SELECTION AND CONTRACT FORMATION AND TO AMEND 
§§ 5425, 5426, 5427, 5450, 5452, 5480, 5481 AND 5485(a) AND (b) 

1 

OF ARTICLE 9; AND AMEND§§ 5703, 5705, 5706(b), 5707(a) AND0 

5708, AND ADD A NEW§ 5710 RELATIVE TO LEGAL AND 
CONTRACTUAL REMEDIES IN GUAM PROCUREMENT LAW. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

2 Section 1. Legislative Findings and Intent. I Liheslaturan Guahan finds that 

3 the Guam Procurement Code was enacted by P.L. 16-124 in December 1982. 

4 During these past three decades since the enactment of the Guam Procurement 

5 Law much has been learned through experience and from decisions resulting from 

6 protests that had been filed. A reform of Guam's Procurement Code would enable 

7 the incorporation of lessons learned from these experiences. 

8 I lihesfaturan Guahan further finds that alternative source selection methods 

9 should be made available in order to be able to obtain supplies and services that 

IO would be most responsive to the Government's needs 

11 I Lihes/aturan Guclhan finds that by reforming Guam's procurement code the 



Government of Guam can more effectively accomplish the procurement of 

2 supplies and services. to improve the effectiveness of the government's 

3 procurement process by providing clarification that is consistent with making the 

4 process more expeditious. It would allow the Government to provide vital services 

5 in a timely and cost effective manner. 

6 

7 Section 2. § 5201. Definitions. of Article 3 Chapter 5 of Title 5 Guam Code 

8 Annotated is hereby amended as follows: 

9 "* 520 l . Definitions. 

I 0 As used in this Chapter: 

11 (a) Cost-Reimbursement Contract means a contract under which a 

12 contractor is reimbursed for costs which are allowable and allocable in 

13 accordance with the contract terms and the provisions of this Chapter, and a fee. 

14 if any. 

15 (b) Established Catalogue Price means the price included in a catalogue, 

16 price list, schedule or other form that: 

17 ( l) is regularly maintained by a manufacturer or contractor; 

18 (2) is either published or otherwise available for inspection by 

19 customers; and 

20 (3) states prices at which sales are currently or were last made to a 

21 significant number of any category of buyers or buyers constituting the 

22 general buying public for the supplies or services involved. 

23 (c) Invitation for Bids means all documents, whether attached or 
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incorporated by reference, utilized for soliciting bids. 

2 (d) Purchase Description means the words used in a solicitation to 

3 describe the supplies, services or construction to be purchased, and includes 

4 specifications attached to, or made a part of, the solicitation. 

5 (e) Requests for Proposals means all documents, whether attached or 

6 incorporated by reference. utilized for soliciting proposals~ 1111dt:r t:ither § 5212 

7 or§5216.Unlesstl1e .contexti11dicatesQtherwise,Jl1e;ibbrevi<1tionRFPrt:fors 

8 to.the .source selec(ionmc:thocl under§ 5216.andRequestfor ('c)mpetitive 

9 Sealed Proposal (RFCP) refers to the.source sc:lecti011method under§. 5212. 

I 0 (f) Responsihle Bidder or Officer Ojfer0r means a person who has the 

11 capability in all respects to perform fully the contract requirements, and the 

!2 integrity and reliability which will assure good faith performance, as 

13 determined at anytime bgJ()re awarcL 

14 

15 (g) Responsive Bidtk-F means a person who ha:; »ttbmitted a bid which 

16 conforms, atbid opening, in all material respects to the Invitation for Bids. A 

17 responsive bid is an offer by the bidder w)1ich u11conditiQ11ally t1ndert;ikes to 

i 8 provide the supply, service or constructio!l the gQvernmc:nt intends(() acquire as 

19 specified in the IFB •. and only.on contract.terms <md conditions as are nwteri11]Iy 

20 consistent with those specifit:d inthe IFI3," 

21 (h) Resp()nsive means cc)nforming in ;ill m<l(erial respects to the purchase 

,.,,, description and contract terms contained in the Jnvitatio11JorI3ids or Request 

23 for Proposal or Request for Quotes or othersolicitatio11. A nonconforming bid 

24 is nonresponsive if it contains a material 11011conformingtc:rm orcondition that 



3 

4 

is 1n any respect prejudici<1J.tQ nthGL .biciclGfS, .thatjs, thG effect .... ofsti<.:h 

11qnco11forming tGrm .or conditiQnon .. pri<.:G,q11:111tity, q1w.Iity, . cielivGry, or 

c.ontrnctual .terms specifieciin the.lfl3is rnorethanneg)igiblG. 

5 Section 3. § 5210 of Article 3 in Chapter 5, Title 5 Guam Code Annotated is 

6 hereby amended as follows: 

7 "§5210. Methods of Source Selection. 

8 (a) Unless otherwise authorized by law, all territorial QQVGrllr!lGilt of 

9 Quam prncurement contracts shall be awarded by one ()f the mGthocis QfS()Uf<.:G 

I 0 selectionspecifiecijnthisf><trt. competitive !Jealed biddiag, purnuant to § 521 l 

11 of this Article, except for the procurement of professitrnal services aad except 

12 as provided in: 

13 (I) Section 5212 of this Article; I see note belov,rj 

14 (2) SectioH 5213 of thin Article; 

15 (3) Sectioa 52.14 of this Article; 

16 (1) Sectioa 5215 of tlfr; Article; 

17 (5) Section 5216 of this Article for services :;pecified in§ 5121 of this 

18 Chapter; or 

19 (6) Section 5217 of this Article. 

20 (b) Nothing in thi!; Section requiriag competitive bidding shall prohibit 

21 the development of specification:; which require compatibility '.vith existing 

22 supplies, equipmeat or data proces;;ing :;yt;term:. The c()mpetitive se11leci 

23 

24 

26 

bidding methocI of source selectionjs the prGferred and defilult method of 

source selection, authorized for imy solicitation for supplies, services or 

construction. All other methods allowed by this Parts hall only be used in the 

circumstances or onthe conditions specified." 
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Section 4. § 5211 of Article 3 of Chapter 5, Title 5 of the Guam Code 

Annotated is hereby amended as follows: 

"*5211. Competitive Sealed Bidding. 

(a) Conditions for Use. Contracts shall be awarded by competitive sealed 

bidding except as otherwise provided in § 5210 of this Part Article. 

(b) Invitation for Bids. An Invitation for Bids shall be issued and shall 

include a purchase description, a recitation of the \Vage Determination most 

recently issued by the U.S. Department of Labor, and all contractual terms and 

conditions applicable to the procurement including a demonstration of 

compliance ·.vith §§ 5801 & 5802 of this Chapter, if applicable, :lndm:lY 

include .clther information clr reqt1ests f{)L informati()11.Tlle determinaticm ()f 

bidder respcmsil:>ility.is.determi!led <is specified in§ 523() Qfthis ArticJe<rnd not 

by inform(ltion req11ired]Jy .tl1e.h1vit4tion forBids. 

( c) Public Notice. Adequate public notice of the Invitation for Bids shall 

be given i11 amannerand in a reasonable time prior to the date set forth therein 

for the opening of bids ((>foster effective competition. in accordance with 

regulations promulgated by the Policy Office. Such notice may include 

publication in a newnpaper of general circulation a rear;onable time prior to bid 

opening. If a bid is given p1:1blic notice 'Nhich is »vithin the time :;pecified in the 

Policy Office' n mies and regulation:; on the subject, it shall not be challenged 

unle1;1; the bidder can show exceptional circumstances which would render the 

rules and regulation:.; inapplicable in the case of a partic1:1lar bid being requer;ted. 

(d) Bid Opening. Bids shall be opened publicly in the presence of one or 

more witnesses at the time and place designated in the Invitation for Bids. The 

amount of each bid, and such other relevant information as may be specified by 
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regulation, together with the name of each bidder shall be recorded; the record 

2 and each bid shall be open to public inspection. 

3 (e) Bid Acceptance and Bid Evaluation. Bids shall be unconditionally 

4 accepted for evaluation without alteratiou or correction by GitherthG l:iidderc)r 

5 the government, except as authorized in this Chapter or regulations promulgf!ted 

6 by the Policy Office. Bids shall be evaluated based on the requirements set 

7 forth in the Invitation for Bids, which may include criteria to determine 

8 acceptability such as inspection, testing, quality, workmanship. delivery and 

9 suitability for a particular purpose. hQwever in thG ci1se Qt· GquipmGnt thG 

I 0 requirements s]Jall include factors that be<lf()n the price l:iicjshall in<;lticJGJifG 

I I eye! e c9sts of the . equipment, ind udi ng a<; qui si ti()n, trnnSPQil:fltiQn, installation, 

12 operati()n, consumables, supp]iGS,J11<.ti!ltGll<ln<&<tlldcJispQsal.Those criteria that 

13 will affect the bid price and be considered in evaluation for award shall be 

14 objectively measurable sudi as dh>counts, transportation costs, and total or life 

15 cycle costs. The Invitation for Bids shall set forth the evaluation criteria to be 

16 used. No criteria may be used in bid evaluation that are not set forth in the 

17 Invitation for Bids. 

18 (f) Correction or Withdrawal of Bids; Cancellation of Awards. 

19 Correction or withdrawal of inadvertently erroneous bids before or after award, 

20 or cancellation of awards or contracts based on such bid mistakes, shall be 

21 permitted in accordance with regulations promulgated by the Policy Office. 

22 After bid opening, no changes in bid prices or other provisions of bids 

23 prejudicial to the interest of the Territory (Jovernrnent of (JuamcJr fair 

24 competition shall be permitted, nor shall there be pennitted ai1y material change 

25 in or waiver of any specification, evaluation factor or contract tGrm ofthe 

26 Invitation for Bids. Except as otherwise provided by regulation, all decisions to 
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permit the correction or withdrawal of bids, or to cancel QL<~lter awards or 

2 contracts based on bid mistakes of the bidder, shall be supported by a written 

3 determination made by the Chief Procurement Officer, the Director of Public 

4 Works, or head of a purchasing agency, as appropriate. 

5 (g) Award. The contract shall be awarded with reasonable promptness by 

6 written notice of award to the lowe:;t responsible bidder whose bid is responsive 

7 and is the lowest cosL meets the rnquirnmenw and criteria set forth in the 

8 Invitation for Bids and who:;e bid amount ir; sufficient to comply with Article 

9 13 of this Chapter, if applicable. Written11oticeof<l\V<lfcl,i11c;IL1cli11g.the clqllar 

1 0 amount cif the <iwarded contract, shall simult<i11eq11slyJ)e give11 tti<ilL other 

11 bi ciders, and, .. in the c;<1se of a c()ntract<iw<ircled in amo1111tgreater.than One 

12 li11nclredThc1us<i11d [)ollars.($JO(),Q()O), a. copy .Qftbe ecrntrnet, prnviclec!Jh<itif 

13 the contract. is posted. tQ. the ageneY website, n()tice of such .pQsting,JQgether 

14 with notice of the URL or other)ocati0ns of the site, m<iy be given in lieu of 

15 such copy. The notice of award Sh'1Il spec;iJic;ally st(lte th11t the bid of the 

16 awardee is unconditionally accepted. 

17 (h)Constrnction Biclsin excess ofavailatilefu11cls. In the event all bids 

18 for a construction project exceed available funds as certified by the appropriate 

19 fiscal officer, and the low responsive and responsible bid does not exceed such 

20 funds by more than five percent (5'if ), notwithst<inding the provisi911s <Jf 

21 Subsections (t) and (g) qf this Section, the Chief Procurement Officer, the 

'">'"> Director of Public Works, or the head of a purchasing agency, is authorized, in 

23 situations where time or economic considerations preclude resolicitation of 

24 work of a reduced scope, to negotiate an adjustment of the bid price, including 

25 changes in the bid requirements, with the low responsive and responsible 

26 bidder, in order to bring the bid within the amount of available funds. 
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(hi) Multi-Step Sealed Bidding. \Vhen ]()\V prg:e 1.s desired to be a 

2 determining factor for. awarcJJQ(he. bicJder .Of1lt]accept11]JJe.pr<lcll!CJ Of seryic;e 

3 but it is considered impractical to iRitially prefern]Jle to evolve cirtestJhe 

4 adequacy of prepare a purchase description's market feasibility to support aR 

5 award based on price, an Invitation for Bids may be issued and conductecli11 

6 two phases, the Jirst requesting the submission of unpriced tech11iq1Joffers, 

7 which mayinv()lve descripticin of service. qt1'1lifiq1ticms .ancl performance,i11 

8 011e ... Clrm(lre .. ro1111ds in .. which.clisc:1.1ssio11s. maybe c(lncl11cteclto ... s11pplem.e.11t.Qr 

9 ainend technical offers orbicl spec;ifiq1tions <JL!Joth, to be followed by aR 

I 0 Invitation for Bids limited to a secondphasein which the unsealecl price ]Jiclsof 

11 those bidders whose offers have been or become qualified >is acc;epta!Jle under 

12 the criteria set forth in the first phasesolicitt:tion are reqµestecl ancl tl1enuQpe11ed 

13 as in a nQrmal cQmpetitiye seiilecl bid proc:ess, The PQ!ic;y Qffi<:e shall 

14 prnmulgate such regulati()ns.as maybe efticac;ious to the 11se of this .method of 

15 source selection under this Subsection." 

16 

17 Section 5. The current § 5212 in Article 3 is hereby recodified as §535 l in 

18 Article 5, Chapter 5 of Title 5 of the Guam Code Annotated, and a new § 52 l 2 is 

19 hereby added to Chapter 5, Title 5 of the Guam Code Annotated to read as follows: 

20 "§5212, Competitive SeiileclPropQsitl~. 

21 (a) .. C:onditions for .. use, The. competitive sealed. prnpo~al method of 

!! source selection is. available to procure supplies,. services Qr cq11stn1ction. if 

23 price is not intended to be a determining factor for selection for award of a 

24 contract for supplies, services or construction, and may be used for certain 

25 project delivery methods as described in Article 5 of this Chapter. Under 

26 competitive sealed proposals, the quality of competing proclucts may be 
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compared and trade-offs made between price and qµa)ity of the prqcittcts (Jffereci 

asdescribed in the Request for Competitive Prnposals. JtsbaJinot be used 

when another metl1ocJ.Qfsourceseiecti()n ... is required orJls apprgpriate. Qtl1er 

cqnditicins for use include the following and if <tny st1ch condition cannot be 

1net, the competitive sealed proposal method shall not be useci: 

(I) The Cbief Procurement Officer,J]]e Pirectorqfpub]ic \V orks,or 

the heaci of a purchasing agency, as the case rn<ty Jle, mt1.s.t. m<tke a 

determination, in writing, th<ttprice. is n()t . intencieci to be. tile cietermining 

factor fqr award of .contrnctintbe .solic;it11tim1,. and tlrnt .. the .. t1se elf Jhe 

con1petitive sealed bidciingmeth()disnot.practicable or aciv<tntageot1s to the 

Qoverriment of. G ui.1.111 •. such cietermi11<1tio11to. be .. 111<1de pan .. ofthe. R.eqtiestt~Jr 

Competitive Sealed Proposal. 

(2) Prior to preparing any solicitation dQct1me11t, the pnrcbasing 

agency shall consult with the using agency and prepare awrinen plan forthe 

solicitation, which plan shall include the using agency's a.sscssment of11eeci, 

the budget allocated, funding ~()urce, and marketresearch identifying 

potential sources, which slial]be part of the. prncurement. record. 

(3) Aspecific .. weigbting sbal1 be. ;ipplied to the price Ji:ictor, which 

must not be more than fifty percent (50'/f}ofall relevantfactors. However, 

if price is intended to weigh more than 50% of all factors, the Multi-step 

Competitive Sealed Bid method or, in the case ofprofessional services,the 

Request for Proposal method, as provided in this Part, shalL be used. All 

other evaluation factors shall be as objectively defined by outcomes, 

functions or performance specifications desired, as ispracticable to specify, 

( 4) All discussions with offerors authorized by this method shall be 

conducted in the presence of the head of procurement of the procurmg 
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agency, whether th<itis the Chief ProcurementQfficer, the Director of Public 

,., Works or the head of the purchasing agency 

3 t5} All evaluators.must be i111partiaJpersons acting in the .best interests 

4 of the government, withsufficientknowledge ofthegovernment 's needs anc! 

5 experience to capably appreciate the nature of the product beir1gprncurecl 

6 and indepe11c!ently assess anc! apply the proposals submitted to th<: 

7 evaluation criteria. 

8 (6) The Policy Office: sha!J spe:cify such <ither conditions and 

9 procedures as it deems appropriate by regulation. 

I 0 (b) Request and notice for Competitive Sealed Proposals. Cm11petitive 

11 sealed proposals sh<ilIJ:ie sQ]jcitec! by issuance of a written Reque:stf()r 

12 Competitive St:akdPrnposals{"RFCP''J, Adt:quate PlllJlic: notic:e of th<: RFCP 

13 shall be given in sufficient time adequate to foster and allow the preparation of 

14 competitive responses priorto the submissio11 d<Jte specified, in accordance with 

15 regulations promulgated by the Policy Office, 

16 (c) Receipt of and Publicity Regarding Competitive Proposals. 

17 Competitive sealed proposals shall not be opened publicly, so as to avoid 

18 disclostireof contents to competing offerors dt1ri11g the process ofnegoti<tti<ll1, 

19 A Register of Competitive Proposals shall be prepared in accordance with 

20 regulations, which shall not be opened for pul::ilic inspection until after contract 

21 award. 

22 (d) Evaluation Factors. The RFCP shall state the relativeimportance of 

23 price and the factors and subfactors, if any, to be evaluated. Except for the 

24 pnce factor which must be specifically weighted, aH other factors including 

25 price must be specifically weighted to provide all potential offerors sufficient 

26 guidance to consider and prepare their proposals and a more objectively 

IO 



verifiable selection process, a11ci to assure that potential offer(1rs have stifliciem 

7 information to consicier and prepare a propos11I. 

3 (e) Discussion with Respo11si)Jle Qffernrs and Revisions to Proposals. As 

4 provided under regulations and, to the extent consistent therevvith, the RFCP, 

5 discussions may be conducted with responsible offerors who submit prnposais 

6 determined to be reasonably qualified f()r selection for awardf()r the purpose pf 

7 clarification to assure full understanciing of, a11d responsiveness to, the 

8 solicitation n~quirements. Qfferors shall each be accQrded fair >111ci eqtial 

9 treatment with respect to any opportunity for disc11ssicH1Jmcl revisiQn of 

l 0 proposals provided to any of them. Revisions ancithe subjectof discussions 

11 may be subjected to uniformtime and other limits reasonably specified bythe 

12 procureme11t officer. Revisions of submissionsinay IJe permittecl pri9rtQJi11al 

13 submissions and in response to a reqt1est for the bestanci final offer, butthere 

14 shall be no revision allowed tci a best a11ci final offer nor after award. 

15 (0 ... Award .. The contract shall be.11wardedt() the responsible offeror 

16 whose proposaiconforms to the solicitation and is detennineci in writingto !Je 

17 the most advantageous to the Governmentc)f Guam, tal<i11g into considerati()11 

18 only price and the evaluationfactors set forth inthe RFCP. No otberfactors or 

19 criteria shall be used to affect the evaluation. The procurement officer must 

20 prepare a written determination setting forth the comparative facts and factors 

21 which form the basis on which the awardis made which shall be part of the 

22 procurement record. Writtennotice of the award to the successfu]offeror shall 

23 be promptly given to al I other offerors. 

24 (g) Debriefings. The procurement officer is authorized and encouraged 

25 to provide debriefings that furnish the basis for the source selection decision 

26 and contract award." 

1 I 



' Section 6. § 5214 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

3 hereby amended to read as follows: 

4 "§5214. Sole Source Procurement. 

5 A contract may be awarded for a supply. service. or construction item 

6 without competition when. under regulations promulgated by the Policy Office. 

7 the Chief Procurement Officer. the Director of Public Works, or the head of a 

8 purchasing agency. or a designee of either officer above the level of the 

9 Procurement Officer in advance determines in writing that there is only one 

I 0 source for the required supply, service or construction item. A sole source 

11 contract shall n(Jt be issued for a term greater than <lne {I) year, with fot1r(4) 

12 successive annual optiQns to renew, sw:h option being exercis<1ble l:Jy the 

13 government and only if there is. at the time to be exerc;isecl,110 other av<1ilable 

14 source. Prior to and as a con di ti on of maJ<ing such deter111i1111tiQn, the 

15 purchasing agency shall prepare a written a repqrt which shall be prepared l~)r 

16 the person making such determination and which shaILcletail an analysis ()f the 

I 7 minimal needs of thegovernmentupon which the contract is based, ancl the 

18 findings of .a .thorough market research and a. cqnclusion .. that there is no. ()th er 

19 source which will satisfy the government need. The reportnrnst be signed by 

20 the person or persons conducting the analysis and market research, and shalibe 

21 made part of the procurement record. The purchasing agency shall also make a 

22 written determination that the price of any sole source contract is fair and 

23 reasonable, which determination shall include relev1111t cost and pricing 

24 information and analysis for the sole source as well as comparable or alternative 

25 sources, supplies or services. In the event any such contract, or series of related 

26 contracts, is in excess of the amount of One Hundred Thousand Dollars 

12 
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($I 00,000), the purchasing agency sbal I, within fourteen (J4}ci<1ys of m<1king 

the contract, publish notice of the making of the cqntract, including the11ame of 

the .purchasing agency, the contractor, the contractam<>l!Ilt <mcijts term,Jmcithe 

nature of the contract, in a 11ewspaper of general circulation (Jn Guam and by 

posting such uotice on its website, \vhich sbalianci11ot betake11 d()\vn for one 

year. " 

8 Section 7. § 5215 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

9 hereby amended to read as follows: 

1 0 "§5215. Emergency Procurements. 

I I (<l} Determination of Emergency. Notwithstanding any other provision of 

12 this Chapter. the Chief Procurement Officer. the Director of Public Works. the 

13 head of a purchasing agency. or a designee of either officer may make or 

14 authorize others to make emergency procurements when there exists an threat to 

15 public fiealth, welfare, or safety under emergency L1t1cier such conditions and as 

16 defined in Section 5030(x) and regulations promulgated by the Policy Office; 

17 provided thatan independentwritten determination of the basisfor the 

18 emergency as thus defined is first 1nade by such Qfficer a11cijs inclt1cied i11Jbe 

19 contract file.nuch emergency procurementr; shall be made witfi !;ucfi 

20 competition a!; i!; practicable under the circumstances, and further provided that 

21 the procurement agent must :;olicit at least three (3) informal price quotation!;, if 

22 time allows mu:;t give notice to all contractor!; from the quaiified bid list who 

23 have provided the needed !iupplies and services to the government witfiin the 

24 preceding t"velve ( 12) month:;, and must award tfie procurement to the firm with 

25 the be';t offer. w; determined by evaluating cost and delivery time. No 

26 emergency procurement or combination of emergency procurements may be 
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made for aH amount of goods or ;;upplie;; greater than the amount of ;;uch goods 

2 and r;upplies "'"hich is nece!;o;ary to meet aH emergency for the thirty (30) day 

3 period immediately followiHg the procuremeHt. A writteH determiHation of the 

4 basit; for the emerge1wy and for the selection of the particular COHtrnctor ;;hall 

5 be included in the contract file. The requirements for a written determination for 

6 the emergency procurement shall be met if the procurements are being made on 

7 the basis of the Governor's declaration, by Exeq1tive Qr<.l~r, of an emergency 

8 situation by Exen1tive Order if such Order states that emergency procurement 

9 may be ret;orted to for the purpose1; of the Order justifying prncurernentunder 

I 0 this Section. Unless authorized by such an Executive Order declaring an 

I I emergency, no emergency procurement may be made except on a certificate of 

12 emergency made under penalty of perjury by the Chief Procurement Officer, 

13 Director of Public Works or the head of a purchasing agency, as the case may 

14 be, that an emergency condition exists justifying en1erge11cyprocurement. 

15 Certified copies of the certificate shall be sent, prior to award and as a condition 

16 thereof. to the Governor, who sh<tll apprqve suchcertificate, in writing, and to 

17 the Speaker of the Legislature. The certificate shall contain the following: 

18 (ai) a statement of the facts giving rise to the emergency; 

19 Ceii) the factual basis of the determination that an emergency exists 

20 and that procurement is necessary; and 

21 (eiii) a statement that emergency procurement 1s not being used 

'YJ solely for the purpose of avoidance of the provisions of this Chapter. 

23 In addition to any other requirement. the Governor mw;t approve 111 

24 writing all authorizatiorn; for emergency procurement." 

25 (b) Award and Limitations. Emergency procurements shall be made with 

26 such competition as is practicable under the circumstances, such as including 

14 



requests for quotations g1vmg notice to a!L contractors from the potential 

2 contractor Ii st as authorized in § 5231, who have provided the needed supplies 

3 and services to the government within the precedingtweJye (12J mQnths. 

4 Award shall be made to the responsible finn wit!J the bestoffer, as detennined 

5 by evaluating cost and delivery time as required under§ 5()10 of this Chapter. 

6 No emergency procurement may be made for any en1ergency, including 

7 recurring emergency conditions of.substantiaUy similarnature,iu<mamounJ C)f 

8 supplies or services greater than the <imount of such supplies or services which 

9 may be is necessary to meet the emergency for a ninety (9()) day period 

I 0 immediately following the procurement, and !l(lother procurement shall be 

11 made of any such supply or service under aµtbority of this Sectio11; any contract 

12 given therefor shall be void. The11inety (90) d<ty period m<lY be extended or 

13 exceeded by a Declaration of Emergency authorized by Executive Orderof the 

14 Governor only in the event of an emergency due toa natural disaster. 

15 (c) Planning. When an emergency procurementis implemented, the 

16 Chief Procurement Officer or head of the purchasing agency conducting the 

17 emergency procurement shall immediately prepare to procure, by other 

18 procurement methods of source selection authorized by this Chapter, such 

19 supplies or services as may he required as a follow on from such emergency 

20 procurement. 

21 

!'"> Section 8. * 5216 or Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

23 hereby amended to read as follows: 

24 "*5216. Competitive Selection Procedures for Services Specified in *5121 of 

25 this Chapter. 

26 (a) Conditions for Use. The professionally licensed services specified in ~ 
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5121 (a) of this Chapter or as specified in Article 5 <)fthis Chapter n1'lY 5*ill be 

,., procured in accordance with this Section, except as authorized under§§ 5214 or 

3 5215 of this Chapter. Service•; for ard1itect1:1re, engineering, construction, land 

4 surveying, environmental asse::onnent and other r;tich :;ervice:; sht:ll be procured 

5 in accordance with Article 5 of thi:; Chapter. 

6 (b) Statement of Qualifications. Persons engaged in providing the types 

7 of services specified in § 512l(a) of this Chapter may submit statements of 

8 qualifications and expressions of interest,but notpric:es, in providing such types 

9 of services. The Procurement Officer may specify a uniform format for 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

statements of qualifications. Persons may amend these statements at any time 

by filing a new statement. Statements shalJbe kgpt by the Pl1ffh<lsi11g age11cy 

only for. reference in. the nature ()f a. respcmse to. a requestf<lr. i11fQfln<ltiQ11;:111d 

not as a solicitation to 0 rby the purchasing age11cy, and sh(lll be purged one.CI) 

year .. fr<Jm. receipt, Subrnit.ting.<1 .. sJ;iteme11.t .. ()f .. qP(llificati<)n ... by. anY. persQtJ dcJc;s 

not entitle any such.person. tQ<1ctu<11. nQtic;e norshaU sub111issio11qfpropQs;<ilsby 

offerors be limited to those.persons who have submitted <tny such statement. 

(c) Public Announcement and Form of Request for Proposals. 

Adequate public notice of the need for such services shall be given by the 

purchasing agency through a Request for Proposals ("RFP''). The Request 

for Proposals shall describe the services required, list the type of information 

and data required of eaeh offeror, specify if errors and omissions insurance 

must be provided as specifiedjnSubsection (t) and the a1nount of coverage 

required, and state the relative importance of particular qualifications. 

(d) Discussions. The head of the purchasing agency or a designee of 

such officer may conduct discussions with any offeror who has submitted a 

proposal in response to an RFP, to determine such offeror's qualifications 

16 
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and understanding of the evalmition foctqrs anciuseryic:t:ssQUghtfor further 

consideration. Discussions shall not disclose any information derived from 

proposals submitted by other offerors. Priceis notaJactor to be discussed 

or considered until after the ranking ofthe otferors mid the process of 

neg()tiati on. for compensation begins. 

(e) Award. Award shall be made to the offeror determined in writing 

by the head of the purchasing agency or a designee of such officer to be best 

qualified based on the evaluation factors set forth in the Request for 

Proposals, and negotiation of compensation determined to be fair and 

reasonable. If compensation cannot be agreed upon with the best qualified 

offeror. the negotiations will be formally terminated with the selected 

offeror. If proposals were submitted by one or more other offerors 

determined to be qualified. negotiations may be conducted with such other 

offeror or offerors. in the order of their respective qualification ranking. and 

the contract may be awarded to the offeror then ranked as best qualified if 

the amount of compensation is determined to be fair and reasonable. 

(f) Errors and Omissions Insunmce, .Reguiatio11sshalI .be prom!llgatecl 

that specify circumstances jn which the Chief Procurement Officer or 

Director of Public \Vorks shall require offerors of professional services to 

provide appropriate errors and omissions insurance, cir equivalent, to 

adequately cover the particular services to be rendered under the contract 

awarded. Satisfactory evidence of such requiredinsurance shalJ be pniduced 

prior to any award.'' 

Section 9. * 5217 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

hereby amended to read as follows: 

"*5217. Procurement from Nonprofit Corporations. 

17 



A contract may be awarded for a supply or service without competition 

2 when the prospective contractor is a responsible nonprofit Guam incorporated 

3 and. ba~ed corporation with a .. current certificate t)f .. good stanclingfrqm the: 

4 Department of Revenue and TaxatiQn employing sheltered or handicapped 

5 'Norkers persons with disabilities on Qµam to prnvide the supplycJr sgrvice. As 

6 a condition of the award of the contract the contractor must certify that labor 

7 employed to manufacture the supply or perform the services on the project wil I 

8 be performed on Quam by handicapped persons with qisabiiitiesu except that 

9 supervisory personnel do not have to be handicapped persons with disabilities. 

I 0 A contractor awarded a contract pursuant to this Section shall not be required to 

11 post any of the bonds required under Article 5 of this Chapter." 

12 Section l 0. §5219 of Article 3 of Chapter 5. Title 5 Guam Code Annotated is 

13 hereby amended to read as follows: 

14 "§ 5219. Unsolicited Offers. 

15 (a) Defined. An unsolicited offer is any offer to provide supplies, 

16 services or construction other than one submitted in response to a solicitation. 

17 (b) Processing of Unsolicited Offers. The Chief Procurement Officer, the 

18 Director of Public Works or the head of the Purchasing Agency shall consider 

19 the-any unsolicited offer as provided in this Section. If an agency that receives 

20 an unsolicited offer is not authorized to solicit or enter into a contract for the 

21 supplies, services or construction offered. the head of such agency shall forward 

22 the offer to the Chief Procurement Officer. or the Director of Public Works Elf 

23 the head of a Purchasing Agency, who shall consider and evaluate the offer as 

24 provided in this Section. 

25 (c) Conditions for Consideration. To be considered for evaluation, an 

18 



unsolicited offer: 

,., (I) must be in writing and contain all the eli::ments ofc<JntractJaw to 

3 establish a cqntract if <1ceepted : 

4 (2) must be sufficiently detailed to allow a judgment to be made 

5 concerning the potential utility of the offer to Guam and to the government: 

6 (3) must be unique or innovative to Guam's and the government's 

7 use: and 

8 (4) may be subject to testing under terms and conditions specified by 

9 the government. 

JO (d) Evaluation. The unsolicited offer shall be evaluated to determine it's 

l 1 utility to Guam and to the government, and whether it would be to Guam's and 

12 the government's advantage to procure such service. 

13 (e) Competitive Sealed Bidding Competition Required. All unsolicited 

14 offers considered as being desirable shall be subjected to the111()st appr()priate 

15 competitive method of source selection particuIµrly spec.:iJied in§ 5210 of this 

l 6 Part the Competitive Sealed Bidding proces;; under § 521 l. Not'<vithstanding 

17 any other provi;;ion of law. ;;ole source procurement shall not be permissible in 

18 any procurement ari;;ing from an un;;olicited offer. The criteria set forth in the 

19 Invitation for Bid:.: solicitation shall not require the inclusion of any 

20 confidential, proprietary or trade secret item, service or method which was 

21 proposed in the unsolicited offer, and the proprietary character of an unsolicited 

22 offer or the inclusion of a proprietary item in the unsolicited offer shall not be 

23 used to favor the offer or any other bid, nor be a determining factor in awarding 

19 



a bid. Such Invitation for Bid!; :;hall not contain any reference to the financial 

,, offer of the unsolicited offeror. but !;hall contain a sufficient technict:l 

3 deGcription to allmv other parties to identify the technical concept of the offer, 

4 and to prepare bid!;." 

5 Section l I. § 5220 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

6 hereby amended to read as follows: 

7 "'§5220 Publication of IFB, ane RFP, a11<t RFCP Documents on the 

8 Agency's Website. 

9 (a) Notwithstanding any other provision of this Chapter, Invitations for 

I 0 Bid (IFBs). and Requests for Proposals (RFPs), and Reqtiestsfor Competitive 

11 Se<tled PrQposals (RFCPs) shall be posted on the procuring agency's website. 

12 IFBs, and RFPs, and I~FCPs procured through the General Services Agency 

13 (GSA) or the Department of Public Works (DPW) shall be posted, on the date 

14 of the IFB/RFP announcement of the solicitation. simultaneously on the 

15 procuring agency's website and the websites of GSA and or DPW respectively. 

16 No fees shall be assessed to prospective bidders or other parties for 

17 accessing/downloading procurement documents from an agency's website. 

18 Such documents shall remain on the respective agencies' websites for a period 

19 of not less than one hundred eighty ( 180) days following the award of the Bid 

2 0 or Proposal. 

21 (b) The procuring agency. and GSA and or DPW if applicable. shall 

22 provide notice in each IFB/RFP solicitation announcement that recommend!; 

that prospective bidders/re!;pondents offerors shall be required to register 

24 contact information with the agency to ensure that they receive any notices 

25 regarding any changes or updates to the lFR1RFP solicit<ition, provided that 

26 such registration shall not be a matter of responsiveness or otherwise materially 

20 



nonconforming tothe solicitati()n . The procuring agency, and GSA a+IB or 

2 DPW shall not be liable for failure to provide notice to any party who did not 

3 register contact information. 

4 (c) Nothing herein is intended to prevent the procuring agency, GSA, or 

5 DPW from making physical or digital media copies of procurement documents 

6 and assessing reasonable fees for such documents in a manner consistent with 

7 public law, administrative rules and regulations, and departmental policy that 

8 existed prior to the enactment of this Section." 

9 Section 12. A new§ 5221 is hereby added to Article 3 of Chapter 5, Title 5, 

10 Guam Code Annotated to read as follows: 

11 "§ 5221. Procurement of Bridge Contracts. 

12 (a) Description of Bridge Contract. For purposes of this Section, a 

13 Bridge Contract is one written to avoid the disruption in the continued or 

14 recurring provision of supplies or rendition of services which are critical to 

I 5 governmental operations, between the end of one contract, the ''existing" 

16 contract. and the beginning of the next, the "'new" contract. The existing 

17 contract may be current, expired or terminated. The new contract is intended to 

18 continue the provision of the same or functional equivalent supply or service as 

19 was provided under the existing contract 

20 

21 

22 

24 

25 

26 

(b) Conditions of Use. A purchasing agency may award a Bridge 

Contract to the incumbent contractor to acquire continuing but temporary 

source of the supply or service described in the existing contract only in the 

following circumstances or upon the following conditions: 

(I) The Chief Procurement Officer must first make a written 

determination of the particularized critical need for such supply or service 

and the urgent and compelling facts and circumstances why no other option 
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is available and that the contract is immediately necessary and in the best 

2 interests of the government. 

3 (2) The term shall be tailored to meet only the minimal needs in the 

4 facts and circumstances, and shall commence as soon as practicable upon 

5 termination or expiration of the existing contract, and terminate not later 

6 than the earlier of four (4) months from commencement of the bridge 

7 contract, or the commencement of a contract awarded by competitive sealed 

8 bid, competitive sealed proposal, request for proposal or sole source, in 

9 accordance with the provisions of this Part. Commencement is the date of a 

10 purchase order or contract executing the award. 

11 (3) The amount of the bridge contract throughout its entire term is at 

12 least two hundred fifty thousand dollars ($250.000.00). 

13 (4) The Governor shall in writing approve the bridge contract and 

14 each extension thereof. 

15 (5) The term of a bridge contract may be extended on a month to 

16 month basis up to a total term of nine (9) months, but each extension must 

17 be signed by the Chief Procurement Officer. 

18 (6) An existing contract shall not have been the result of an 

19 emergency or bridge contract method of source selection. 

20 (7) The incumbent is not required, is not obligated to accept the bridge 

21 contract. The price of supplies and services acquired by the bridge contract 

22 shall be the same or substantially the same as the existing contract. 

23 (c) Effect on other matters. An existing contract may be extended upon 

24 the same price and terms for a period not exceeding thirty (30) days, solely for 

25 the purpose of providing time to award a bridge contract. Notwithstanding 

26 §5425 (g) of this Chapter there shall be no stay of award or performance of the 



bridge contract but the remedies of§§ 5451 and 5452 shall be available in any 

~ such protest. The agency granting a bridge contract shall decide a protest of the 

3 contract or award within seven (7) days of receipt of the protest, and it shall be 

4 deemed rejected if not made within that time. On an appeal to the Public 

5 Auditor from a rejected protest of a bridge contract or award, the Public Auditor 

6 shall give precedence to and expedite review and decision of the protest." 

7 Section 13. § 5230 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

8 hereby amended to read as follows: 

9 "*5230. Responsibility of Bidders and Offerors. 

I 0 (a) Determination of Nonresponsibility. A written determination of 

11 nonresponsibility of any bidder or offeror shall be made and served onsuch 

12 bidder or offeror prior to awarc1,and shall be determined in accordance with 

13 regulations promulgated by the Policy Office. A findi11g()fno11responsibility in 

14 any particular instance does not require a finding of nqnresponsibility in any 

15 dissimilar solicitation. The unreasonable failure of a bidder or offeror to 

16 promptly supply information in connection with an inquiry with respect to 

17 responsibility may be grounds for a determination of nonresponsibility with 

l 8 respect to such bidder or offeror. 
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(b) Right of Nondisclosure. Trade secret or confidential proprietary 

+information furnished and identified as such by a bidder or offeror in 

connection with an inquiry with respect to responsibility pursuant to this 

Section, and confirmed as such by the Chief Procurement Officer, Director or 

Public Works or head of the purchasing agency, shall not be disclosed outside 

of the General Services Agency, the Department of Public Works or the 

purchasing agency without prior written consent by the bidder or offeror, but 

may be disclosed to the Attorney General at any time.'' 
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Section 14. § 5231 of Article 3 Chapter 5. Title 5 Guam Code Annotated is 

hereby amended to read as follows: 

"§5231. Prequalificatien et' Supf>liers. Pote11tial CC111tractor Lists. 

Information and interestof Pprospective :mppliers bi(]ders or offerors may 

be sought by a11y purchasing agency prequalified for solicitation of particular 

types of supplies, services and construction for the purpose of providing a 

purchasing .agency information reg11rding possible sources of supplies, servict:s 

a11d construction and .. the potenti111Jield of cclmpetiticm, .. and to. prepare.an(] 

maintain lists of potential cQntractcirs. Distribution of solicitation doctm1ents 

l 0 and notices of &5olicitation may be sent to such identified mailing li:;t:; of 
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potential contractors. Int:lusio11 of11pcJtential cQntractor (Jll a11y such list ()f 

potential contractors :;l=lall include but nl=lall not be limited to Duch prequalified 

suppliers. (]()es not determine.respcmsiliiiity ancIQfitself,nQLsha]l .anybidder. or 

offeror berejected for failure to bejncll!ded, nor sh11ll ptibJic notice be limited 

to those who have been included." 

Section 15. § 5232 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

hereby amended to read as follows: 

"§ 5232. Cost or Pricing Data. 

(a) Contractor Certification. A contractor shall, except as provided in 

Subsection (c) of this Section, submit cost or pricing data and shall certify that, 

to the best of its knowledge and belief. the cost or pricing data submitted was 

accurate. complete, and current as of a mutually determined specified date or at 

any time as may be required by Policy Office regulations and prior to the date 

of: 

(I) The pricing of any contract awarded by competiti vesealed 

24 



proposals (§ 5212) or pursuant to the sole source procurement authority ( § 

,., 5214), or by competitive selection(1fprofessim1alservices,including 

3 architect, engineering and land surveying se:rvices, where the total contract 

4 price is expected to exceed an amount established by Policy Office 

5 regulations: or 

6 (2) the pricing of any change order or contract modification which is 

7 expected to exceed an amount established by Policy Office regulations. 

8 (b) Price Adjustment. Any contract, change order, or contract 

9 modification under which a certificate is required shall contain a provision that 

I 0 the price to the Government of(iu11111 Territory, including profit or fee, shall be 

11 adjusted to exclude any significant sums by which the (iQverninent ofQuarn 

12 Territory finds that such price was inaccurate, incomplete or not current as of 

13 the date agreed upon between the parties. The price shall also be adjusted to 

14 reflect non-payment by the contractor of any taxes which would have been paid 

15 by him were it not for the exclusion provided by 11 GCA §26203(k)( +415) 

16 (c) Cost or Pricing Data Not Required. The requirements of this Section 

17 are intended to provide objective evidence of fair and reascmable pricesand 

18 costs and need not be applied to contracts priced in good faith: 

19 (I) where the contract is based on adequate price competition; 

20 (2) where the contract price is based on established catalogue prices or 

21 market prices; 

22 (3) where contract prices are set by law or regulation; or 
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(4) where it is determined in writing in accordance with regulations 

promulgated by the Policy Office that the requirements of this Section may 

be waived. and the reasons for such waiver are stated in writing. 

Section 16. § 5233 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

hereby amended to read as follows: 

"§5233. Disclosure of l\tlajer ~harehelders Ownership, Financial and 

Conflict of Interests. 

(a) Purpose: The disclosures required by this section are intended to 

reveal information regarding the responsibility of a bidder, ancl can be obtained 

by an inquiry regarding responsibility. 

(b) Definitions. 

CU As used herein, the term "pers()n"' sha]Jjnclude the definition 

found in Title 1, Chapter 7, Section 715, (iuam Code A1111otated, and in § 

5030(n) of this Chapter, and inclucles a 11aturaLper5on as well as every 

person of w]1atever fonn Qr composition (an "artificial person") recQgnized 

under the laws of Guam other thana naturalperson. 

(2) The ownership interests to be disclosed under this section incluc!e 

the interest ofa sole prnprietor, apartner limited or otherwise, a shareholder 

of every class (in which case the percentage ownership interest test shalibe 

based on each class}. a member of an association orcompany, limited or 

otherwise, and any person owning a beneficial legal interestin any trust or 

artificial person having the power to contract,hold title to property, sue or be 

23 sued, and any other capacity or status necessary to performthe prospective 

2 4 contract. 

25 (c) Disclosure of Ownership: Every person who is a prospective 

26 contractor under any method of source selection authorized by this Chapter, 

26 



except for emergency procurement under Section 52)5, shall submit a 

" Disclosure Statement, executed. as an. affidavit under. oaJh, c]isclosing.the.name. 

3 of each .. personwhQ. has .. ()\Vned an ownership interest. inthe prospective 

4 contractor, greater than ten percent (10%}, at any time duriug the twelve (12) 

5 month period immediately preceding the date ofthe solicitati()n (the "relevant 

6 discl()sure period"). If a prospective cqntractor is an artificial person, the 
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Disclosure Statement shall disclose the11.a.1.11e of each person who has owned ar1 

ownership interest in such artificialperson (a "second tier Qwner"), greater than 

twenty-five percent(25%), at anytime during the relevant c]isclost1re period .. If 

any such secondtier ownerisalso an artificial person,Jhe Disclosure Statement 

shall disclose the name ofeach person who has owned an ()wners]1ipinterestin 

such second tier owner{a "third tier.owner"Jof f()rty-nine percent{49%) or 

more during the relevant disclosure period. If the name of no11aturalperson has 

been identified as an owner, or a second or third tier owner of the prospective 

contractor, the Discl()sure Statement shall inciuc]e the name and position of the 

natural personresponsiblefor the performance ofthe prospective contract and 

the name of any natural person who has the pcJ\ver to rernc.we and replace the 

responsible person or otherwise control the performance of the prospective 

contract during the proposed term of the contract. 

(d) Disclosure of Financial Interest. A prospective contractor shall 

disclose any person who has received or is entitled toreceive a commission, 

gratuity, contingent fee or other compensation to solicit or secure or assist in 

obtaining business related to the solicitation bv means of a Disclosure - . . . . ..... . ··········· . 
Statement, executed as an affidavit under oath, disclosing such interest and shall 

25 also contain the amounts of any such commission, gratuity or other 

26 compensation. 
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(e) j)isclosure of Conflictof Interest. A prospective contractor shall 

disclose any person who directlyorindirectly p<irticipates in any so]jcirnti(JIJjf 

such. person is an emplciyee of the (jovernmen t of Guam, or, if federal . func]s are 

used in payment of the contracl,js an employee ofthe Qovernme11t ofthe 

United States. 

Ct) Every c]isclosure of an ownership or fi11a11ci<ll interest required to be 

identif1ed by thisSection, shall nmne the person requiredJobe.disclosed,.the 

street address of theresidence orprinciple place of business, anc], in. the.c.:asecif 

an artificialperson, a Taxpayer Identification Number shaU be provided. AH 

information disclosed or meant to be disclosed under this Seqion is public 

procurement data and sha!I .. be. k:ept .. as part of the public.: record .. of each 

procurement. 

As a condition of bidding, any partnership, sole proprietorship or corporation 

doing bu:;inem; with the government of G1:1am ;;hall submit an affidavit exec1:1ted 

under oath that li:;W the name and addres:; of any person who has held more than 

ten percent (10%) of the out:;tanding intere:;t or :;hare:; in said partnership, sole 

proprietorship or corporation at any time during the twelve (12) month period 

immediately preceding the submi:;!;ion of a bid. The affidavit shall contain the 

nnmber of ;;hare;; or the percentage of all 1.>.s::el!; of such partner::hip, sole 

proprietor:.;hip or corporation 1Nhich have held by each :mch pen;on during the 

twelve ( 12) month p@riod. In addition, the affidavit :;hall contain the name and 

addres;; of any person who ha;; received or is entitled to receive a commis:iion, 

gratuity or other compennation for procuring or a;;;;j;;ting in obtaining bu;;ine:v; 

relat@d to the bid for th@ bidder and :;hall al:;o contain the amounts of any ;;uch 

commission, gratuity or other compewmtion. The affidavit shall be open and 

available to th@ p1:1blic for in!;pectio11 and copying." 
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2 Section 17. § 5235 of Article 3 of Chapter 5, Title 5 of the Guam Code 

3 Annotated is hereby amended to read as follows: 

4 "§5235. Types of Contracts. 

5 Subject to the limitations of this ~ection Ch<ipter a11dregt1lations adopted bytbe 

6 Policy Office. any type of contract which will promote the best interest of the 

7 Government of Guarn Territory may be used; provided that the use of cost-plus-a-

8 percentage-of-cost contract is prohibited; andprnvidedtbat an in<iefinite quantity 

9 contract shalinot be used to Jlcquire supplies by lease, A cost reimbursement 

10 contract may be used only when a determination is made in writing that such 

11 contract is likely to be less costly to the Government 0LG11m11 Territory than any 

12 other type or that it is impracticable to obtain the supplies, services or construction 

13 required except under such contract.·· 

14 

15 Section 18. § 5237 of Article 3 of Chapter 5, Title 5 Guam Code Anuotated is 

16 hereby amended to read as follows: 

1 7 ''§5237. Multi-Year Contracts. 

18 (a) Specified Period. It is the policy ofthe Govern1ne11t ofGuam to 

I 9 minimize the use of multi-year contracts,. and to require that the terms of all 

20 contracts be for only such minimal term as is practicable. No contract shall be 

21 issued for an indefinite term nor shall it be renewable indefinitely, provided 

however, that a contract may be issued for supplies or services ona month to 

23 month basis provided the monthly price of the contract, when annualized, does 

24 not exceed the amount established by authority of§ 5213 of this Chapter (Small 

25 Purchases). Unless otherwise provided by law, a contract for supplies or 

26 services may be entered into for any minimum period of time deemed 
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determined to be in the best interests of the Governmentof Guam Territory 

') provided the term of the contract and conditions of renewal or extension, if any. 

3 are included in the solicitation and funds are available for the first fiscal period 

4 at the time of contracting. Payment and pe1ic1rmance obligations for succeeding 

5 fiscal periods shall be subject to the availability and appropriation of funds 

6 therefor. 

7 (b) Presumption of five (5) year limit. To foster competition and 

8 maxi111izethe purchasing value ofpubhc funds, it is presumt:d thatitis not in 

9 the best interests of the Government of Quam Territory to make au contract, 

I 0 including a lease, for supplies or servicesf(lf atotaLterm, including renewals or 

11 extensions, in excess of five(5) ye<1rs.A contract for supplies and services1nay 

12 be made for atenn in excess of five ('.)}years{a11 "exceptiQnalterm'') (l!JJY with 

13 the written determination, made by the Chief Procurement Officer and 

14 incorporated tn the solicitation documents, describing compelli11g 

15 circumstanees and interests of the G:overnmentof Guan1Territor,y which justify 

16 the necessity ofthe exceptional term. Every exceptionql term contract shall be 

17 reviewed annually, beginning at the endof year five (5) ofthe contract, by the 

18 Chief Procurement Officer, or the head of the purchasing ageney and shall 

19 contain a termination for convenience clause in the particular form as 

20 authorized under §5306(c)( 4) and §5350(c}( 4) of this Chapter. 

21 (be) Determination Prior to Use. Prior to the Htilization issuance of a 

22 solicitation of a multi~year contract, it shall be determined in writing: 

23 (I) that estimated requirements forthe intended supplies and services 

24 cover the period of the contract and are reasonably firm and continuing: and 

25 (2) that such a contract will serve the best interests of the Government 

26 of Guam Territory by encouraging effective competition or otherwise 
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promoting economies in Government ofGuam territory procurement. 

(€d) Cancellation Due to Unavailabilitv of Funds in Succeeding Fiscal . ~ 

3 Periods. \Vhen funds are not appropriated or otherwise made available to 
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support continuation of performance in a subsequent fiscal period, the contract 

shall be cancelled and, notwithstanding any provision of the contract to the 

contrary, the contractor sh al I only be reimbursed for the reasonable value of any 

non-recurring costs incurred but not amortized in the price of the supplies or 

services delivered under the contract. The cost of cancellation may be paid 

from any appropriations available for such purposes." 

Section 19. § 5240 of Chapter 5 Title 5 Guam Code Annotated ts hereby 

amended to read as follows: 

"§5240. Right to Inspect Plant. 

The GovernmentofGuam Territory may, at reasonable times, inspect tlIB every 

part of the plant or place of business of a contractor or any subcontractor which is 

related to the performance of any contract awarded or to be awarded by the 

Government of Guam Territory.'' 

Section 20. § 5245 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

hereby amended to read as follows: 

"§5245. Finality of Determinations. 

Except as otherwise provided Article 12 of this Chapter, Tthe determinations 

required by§§ 5211(0, 5212(a), 5212(gi), 5214, 5215, 5216(e), 5230(a). 5232(c), 

5235, 5236 and 5237(b&:) of this Chapter are final and conclusive unless they are 

clearly erroneous. arbitrary, capricious or contrary to law." 

Section 21. ~ 5248 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

hereby amended to read as follows: 

"§5248. Record of Procurement Actions Taken Under §§5214 and 5215 of 

3 l 



this Chapter. 

'"' (a) Contents of Record. The Chief Procurement Officer, or the Director 

3 of Public Works or the head of the purchasing agency shall maintain a record 

4 listing of al I contracts made under § 5214 (Sole Source Procurement) or § 5215 

5 (Emergency Procurement) of this Chapter for a minimum of five (5) years. The 

6 record shal I contain: 

7 (I) each contractor's name; 

8 (2) the amount and type of each contract; and 

9 (3) a listing of the supplies. services or construction procured under 

I 0 each contract. 

11 (b) Submission to Legislature and Proc;uremenLAdvisory Council. A 

12 copy of such record shall be submitted to the Legislature andtothe Guam 

13 Procureme11t Advisory Council on an annual basis. The record shall be available 

14 for public inspection." 

15 

16 Section 22. § 5249 of Article 3 of Chapter 5, Title 5 Guam Code Annotated is 

I 7 hereby amended to read as follows: 

18 "§ 5249. Record of Procurement Actions. 

19 Each procurement officer and contract officer shall collaborate to make and 

20 maintain a complete record of each procurement throughout the term of the 

21 contract. Records, either electronic or paper, that are sufficient to document 

decisions must be created and maintained. All records shall be made and kept in 

23 readable form capable of duplication by the public. The record shall include, but 

24 not be limited to, the following: 

25 (a) the date, time. subject matter and names of participants at any meeting 

26 including government employees that is in any way related to a particular 
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procurement; 

2 (b) a log of all communications between government employees and any 

3 member of the public. potential bidder, vendor or manufacturer which is in any 

4 way related to the procurement; 

5 (c) sound or video recordings of all pre-bid conferences • .; negotiations 

6 arising from a any type of request for proposals. and discussions with vendors 

7 concerning small purchase procurement; 

8 (d) brochures and submittals of potential vendors or service provid~rs. 

9 manufacturers or contractors. and all drafts. signed and dated by the draftsman, 

I 0 and other papers or materials used in the development of specifications; and 

11 (e) the requesting agency's determination of need and recqrds of the 

12 planning phaseof the proct1re1ne11t; 

13 (f) all bids and proposals, unless withdrawn, a11d all contracts and 

14 purchase orders, provided only that no trade secret, proprietary information, or 

J 5 offer which is, pursuant to this Chapter or its regulations, required to be held 

16 confidential or not disclosed shall be redacted or kept apart and not available for 

17 public inspection. 

J 8 (g) all records of contract administration, including contract disputes.'' 

19 

20 Section 23. ~ 5251 of Article 3 of Chapter 5. Title 5 Guam Code Annotated is 

21 hereby amended to read as follows: 

22 "!i52Sl. Public Record. 

23 The record required by § 5249 of this Chapter is a public record and, 'iubject to 

24 rules promulgated by the Public Auditor. any. All records shall be presumed 

25 public and the burden of establishing thatadocumentorrecord is private shalI be 

26 upon the agency or person claiming that the document onrecord should not be 
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24 

disclosed or inspected. Any bidder, offeror ordisinterested person may inspect and 

copy any portion of the record except only those parts of the record which are 

protected as confidential or trade secret by law or regulation. 

This Chapter does not allow limitations on access to a public record based upon 

the purpose for which the record is being requested, if the record is otherwise 

subject to disclosure."' 

Section 24. § 5252 of Article 3 of Chapter 5. Title 5 Guam Code Annotated is 

hereby amended to read as follows: 

"§5252. Rules for Procurement Records. 

The rul-etr regulations that may be promulgated pursuant to ~ 5251 5102 of this 

Chapter shall: 

(a) protect the integrity of the biddiHg solicitation process. including, but 

not limited to the independent cost analysis prepared under the direction of the 

purchasing agency: 

data: 

(b) protect the confidentiality of trade secrets and proprietary commercial 

(c) establish reasonable charges for copying papers; 

(d) provide for transcription of sound recordings: 

(e) require public access to the record at the earliest possible time; ilfl4 

(f) not require that the record be complete or that the procurement award 

be made before inspection and copying are permitted~ ando 

(g) clarify, as necessary, those records that are accessible under law 

during the pendency of aprotest, appeal orjudicial review." 

25 Section 25. A new ~5254 is hereby added to Article 3 of Chapter 5, Title 5 

26 Guam Code Annotated to read as follows: 

34 



3 

4 

5 

6 

7 

8 

9 

10 

I 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

!! 

23 

24 

25 

26 

"§5254. Special Provisions Applicable to Source Selection. 

(a) Professional Services. It is the policy of the Government of Guam to 

publicly announce all requirements for the professional services of architects. 

engineers and land surveyors as specified in § 5216 of this Chapter on the basis 

of demonstrated competence and qualification of the services required. and at 

fair and reasonable prices. and such services shall be procured in accordance 

with the professional services method of source selection described in § 5216 as 

modified by the requirements of this Subsection. 

(I) Notwithstanding any provision of law to the contrary. the Director 

of Public Works shall be responsible to conduct the procurement of such 

services. 

(2) In any solicitation for architectural, engineering, or land surveying 

services reasonably expected to be priced above $500,000, the Director of 

Public Works shall appoint the most appropriately qualified engineer in the 

Department to serve on the evaluation and selection team. 

(b) Design-Build, Design-Build-Operate-Maintain, and Design-Build

Finance-Operate-Maintain Projects. All design-build, design-build-operate

maintain, and design-build-finance-operate-maintain projects shall be procured 

in accordance with the competitive sealed proposal method of source selection 

described in § 5212 of this Chapter as modified by the requirements of this 

Subsection. 

(I) The RFCP for each such project: 

(A) shall include design requirements. Design requirements means the 

written description of the infrastructure facility or service to be 

procured under this Article, including: 

(a) required features, functions, characteristics, qualities, and 
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properties that are required by the I State I: 

(b) the anticipated schedule, including start. duration. and 

completion: 

and 

(c) estimated budgets (as applicable to the specific procurement) 

for 

design. construction. operation and maintenance. 

The design requirements may, but need not, include drawings and 

other 

documents illustrating the scale and relationship of the features. 

functions. 

and characteristics of the project; 

(Bl shall solicit proposal development documents; Proposal 

development documents means drawings and other design related 

documents that are sufficient to fix and describe the size and character of 

an infrastructure facility as to architectural. structural. mechanical and 

electrical systems. materials, and such other elements as may be 

appropriate to the applicable project delivery method: 

(Cl may. when the Director of Public \Yorks determines that the 

cost of preparing proposals is high in proportion to the size. estimated 

price and complexity of the procurement: 

(i) prequalify offerors by issuing a Request for Qualifications in 

the time and manner required of an RFCP, in advance of the RFCP, 

stating that all persons intending to offer a proposal for the project 

must first respond to the Request for Qualifications: and. 

(ii) select a short list of responsible offerors prior to any 
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discussions and evaluations of any proposals, provided that the 

number of proposals that will be short-listed is stated in the RFCP and 

prompt notice is given to all offerors, to such points of contact as are 

known as well as by public notice, as to which proposals have been 

short-listed; or. 

(iii) pay stipends to unsuccessful offerors. provided that the 

amount of such stipends and the terms under which stipends will be 

paid are stated in the RFCP. 

(D) shall state the relative importance of (i) demonstrated 

compliance with the design requirements, (ii) offeror qualifications, (iii) 

financial capability, (iv) project schedule, (v) price (if design-build) or 

life-cycle cost (if any other delivery method), and (vi) any other factors: 

and 

(E) if the contract price is estimated to exceed $I 0.000,000 or whenever the 

contract period of operations and maintenance is ten ( 10) years or longer, shall 

require each offeror to identify an Independent Peer Reviewer, whose competence 

and qualifications to provide such services shall be an additional evaluation factor 

in the award of contract, provided however, if the Director of Public Works 

determines that it is not in the best interest of the Department to contract with the 

Independent Peer Reviewer so designated, the Director shall contract with another 

Independent Peer 

Section 26. § 5425 of Article 9 (Legal and Contractual Remedies), Chapter 5 

23 of Title 5, Guam Code Annotated, is amended to read as follows: 

24 "§ 5425. Authority to ResolYe Resolution of Protested Solicitations and 

25 Awards. 
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(a) Right to Protest. Any actual or prospective bidder. offeror. or 

" contractor who may be aggrieved in connection with the method of source 

3 selection, solicitation or award of a contract, may protest to the Chief 

4 Procurement Officer, the Director of Public Works. or the head of a purchasing 

5 agency. The protest shell! be submitted in writing within fourteen ( 14) days after 

6 such aggrieved person knows or should know of the facts giving rise thereto. to 

7 the protest. 

8 (b) Authority to Resolve Protests. Not\vithstandingany otherprovisions 

9 oflaw, +the Chief Procurement Officer, the Director of Public Works, the head 

I 0 of a purchasing agency, or a designee of one of these ot1icers, shall have the 

11 authority, prior to the commencement of an appeal to the Public Auditor or an 

12 action in court concerning the controversy, to settle and resolve a protest of an 

13 aggrieved bidder, ofteror. or contractor. actual or prospective, concerning the 

14 solicitation or award of a contract. This authority sha!! be exercised in 

15 

16 

17 

18 

19 

20 

21 

24 

25 

accordance with regulations promulgated by the Policy Oftice~, which shall 

assure that interested parties are given notice of and opportunity to participate 

in any such settlement or resolution. Regulationssha// establish an objective 

means by whichany time limitestablishedbythis Articlefor the taking of any 

action, administrative or judicial, sha!! be identified and tolled during any 

period in which the parties are in good faith engaged to resolve and settle any 

dispute arising under this Article; provided, that the objective means includes, 

at a minimum, a written agreement of the interested parties.lnterestedparry, for 

purposes of this Article, means a person who is an actual or prospective bidder, 

ofteror, or contractor who is aggrieved in connection withthe solicitation or the 

award of a contract, or by the protest or resolution of it. 
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(c)Decision. If the protest is not resolved by mutual agreement. the Chief 

'J Procurement Officer. the Director of Public \Vorks. the head of a purchasing 

3 agency. or a designee of one of these officers, sha// promptly issue a decision in 

4 writing acceptingorrejecting the protest, in whole or inpart. The decision 

5 shall include: 

6 (I) state the reasons for the action taken; the government's factua.l - _____ .._. __________________ ,..,,,,,,,,,,,, - - -- - -

7 and legal reasons for the decision made to accept or reject, in wholeorin 

8 part; and 

9 (2) inform thatthe decision to rejectisafinaldecisionand that the 

I 0 protestant ef.its has the right to administrative and judicial review. 

1 I ( d) Notice of Decision. A copy of the decision under Subsection ( c) of 

12 this Section sha!! be mailed electronically or otherwise furnished immediately 

13 to the protestant and any other prospective or interested party intervening 

14 actually knownto the govermnenL 

15 ( e) Failure to Render Timely Decision, If the protestantdoes not receive 

16 a decisionon the protest as required under Subsection {c) ofthisSection within 

17 forty-five ( 45) days from the date of the protest, the protestant may make a 

l 8 written request to the Office where the protest was made to render such a 

19 decision on the protest. If no decisionasrequired underSubsection {c) ofthis 

20 Section is made and served upon the protestantwithin ten ( 10) days after receipt 

21 of such written request, or within such longer period as may be expressly 

22 agreed upon by the parties, in writing, then the protest shallbe deemed rejected, 

23 On any appeal from the rejection, the appellant shall bear the burden of 

24 establishing that there was good and suf1icient reason to accept the protest 

25 based on evidence that was known to it or should have been known to it at the 

26 time the protest was rejected. 
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(-€-) (t) Appeal. A decision under Subsection ( c) of this Section. 

including a decision there under regarding entitlement to costs as provided by 

Subsection (h) of this Section, may be appealed by the protestant, to the Public 

Auditor: (l) within fifteen ( 15) days after receipt by the protestant of the notice 

of decision torejectthe protest; or(2J within fifteen (15) days after the date the 

protest is deemedrejected asprovidedin Subsection (e) of this Section. 

(g}Disqualification ofPubiicAuditoL .. lfforanyreason the Public 

Auditor deten11ines. that.he. must disqµalit)' himself fromhearingthe.appeal, the 

Public Auditor shalipetition the PresidingJudge ofthe Superior Court to 

appoint a lawyer who is a member in good standing of the Guam Bar 

Association and competent in matters ofprocurement, as a HearingOfficer to 

hear and decidethe matter. The Hearing Officer shall havealljurisdiction, 

power, authority, and duty of the Public. Auditornecessary and appropriate to 

hear and decide the matter, including the power to contractand delegate toa 

hearingofficer such power and authority and asisprovided by regulation. The 

decision of the Hearing Officer shall be accorded all finality,authority, respect 

and entitlement as a decision of the Public Auditor. The Ofiice of Public 

Accountability shall bear the fees and expenses of the Hearing Officer thus 

appointed, and provide the usual support for the hearing and determination of 

such matter as is provided to the Public Auditor, including the defense of any 

appeal of the llearing Officer's decision. 

(f) Finality. A decision of the Public Auditor is final unles:, a per:;on 

adversely affected by the decision commences an action in the Superior Court 

in accordance with Subsection (a) of ~5'180 of this Chapter. 

(gh) Automatic Stay. In the event of a timely protest under Subsection 

(a) of this Section or under Subl1ection (a) of ~ 5180 of this Chapter, the 
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Territory government of Guam shall not proceed further with the solicitation or 

2 'Nith the award,u or performance of the contract prior to the time allowedto 

3 appeal, orthe final resolution of such protest, including a final entry of 

4 judgment, or the settle111ent of theprotestevidenced by a writing signedby all 

5 interested parties, and any such further action is void, unless: 

6 ( 1) the Chief Procurement Officer or the Director of Public Works, 

7 after consultation with aittl the written concurrence of the head of the using 

8 or purchasing agency and the Attorney General, or designated Deputy 

9 Attorney General, then makes a written determination that the award of the 

I 0 contract without delay is necessary to protect substantial interests of the 

11 Territory governmentof Guam; and 

12 (2) absent a declaration of emergency procurement by J 

13 :'vfaga '/ahen Gullhan, pursuant to§ 5215, the protestant has been given at 

14 least two (2) days notice of the detennination (exclusive of Guam holidays); 

15 and 

16 ( 3) if the protest is pending before the Public Auditor or the court, 

17 the Public Auditor or the court has confirmed the validity of such 

18 determination. or if no such protest is pending, no protest to the Public 

19 Auditor of such determination is filed prior to expiration of the two (2) day 

20 period specified in Item (2) of this Subsection fg) (h) of this Section.; 

21 (4) Thetwo (2) days specified initems (2) and (3) of this 

Subsectionsha/I be determined as provided in I GCA § l 004. 

(5) An immediate appeal of a decision of the Public Auditor to 

24 confirm or reject the determination of necessity and substantial interest may 

25 be taken to the Superior Court as provided in § 5480(a) of this Article 

26 without regard to the obligation to first fully exhaust administrative 
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remedies. Followingjudicial reVIew of such decision, the matter shall be 

returned to the Public Auditor fr)r final decision of the protest. 

fftl-(i) Entitlement to Costs. In addition to any other relief or 

4 remedy granted under Subsections ( c) or ( e) of this Section, or under Subsection 

5 (a) of§ 5480 of this Chapter, including the remedies provided by Subarticle B 

6 of Article 9 of this Chapter, when a protest is sustained, the protestant shall be 

7 entitled to the reasonable costs incurred in connection with the solicitation and 

8 protest, including bid preparation costs, excluding attorney's fees, if: 

9 ( 1 ) the protestant should have been awarded the contract under the 

10 solicitation but was not; or 

I 1 (2) there is a reasonable likelihood that the protestant may have 

12 been awarded the contract but for the breach of any ethical obligation 

I 3 imposed by Subarticle B of Article 11 of this Chapter or the wiliful or 

14 reckless violation of any applicable procurement law or regulation. 

15 (3) The Public Auditor shall have the power to assess reasonable 

16 costs, including reasonable attorney fees incurred by the government, 

17 including to include its autonomous agencies and public corporations, or by 

18 any protestant or interested party, against a protestant upon its finding that 

19 the any party, including the government, making a protest, motion, or 

20 brirnring anv action '"as made fraudulentlv. frivolouslv, or solely to vcith - - ._,_ ""' - - ,,; ' ,, ., 

21 predominant intent to delay or disrupt the procurement process. 

77 (i) Finality. A decision of the Public Auditor is final unless a person 

23 adversely affected by the decision commences anappeal in theSuperior Court 

24 as provided by § 5707(a) of this Chapter, and in accordance with the waiver of 

25 sovereign immunity conferred by Subsection (a) of§ 5480 of this Chapter." 
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Section 27. * 5426 of Article 9 (Legal and Contractual Remedies), Chapter 5 

" of Title 5, Guam Code Annotated, is amended to read as follows: 

3 "§ 5426. Authority to Debar or Suspend. 

4 (a) Authority. After reasonable notice to the person involved and 

5 reasonable opportunity for that person to he heard, the Chief Procurement 

6 Officer. the Director of Public \Vorks. or the head of a purchasing agency, after 

7 consultation with the using agency and the Attorney General, shall have 

8 authority to debar a person for cause, or tosuspendapers()n forprobablecause, 

9 from consideration for award of contracts. The debarment shall not be for a 

10 period of more than two (2) years. The same offieer, after consultation with the 

11 using agency· and the Attorney General. shall have authority to suspend a person 

12 from consideration for av,·ard of contracts if there is probab1,e eause for 

13 debarment. The suspension shall not be for a period exceeding three (3) 

14 months. The authority to debar or suspend shall be exercised in accordance 

15 with regulations promulgated by the Policy Office. 

16 (b )Causes for Debarment or Suspension. The causes for debarment or 

17 suspension include the following: 

18 ( 1) conviction for commission of a criminal offense as an incident 

19 to obtaining or attempting to obtain a private contract or subcontract. or in 

20 the perfrmnance of such contract or subcontract; 

21 (2) conviction under Guam or federal statutes of embezzlement, 

22 thetl. forgery. bribery. falsification or destruction of records. receiving 

23 stolen property. or any other offense indicating a lack of business integrity or 

24 business honestv . - which currently .. seriously and directly affects 

25 responsibility as a Guam contractor; 
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(3) conviction under federal antitrust statutes ansmg out of the 

2 submission of bids or proposals: 

3 (4) violation of contract prov1s1ons. as set forth below. of a 

4 character which is regarded by the Chief Procurement Officer. the Director 

5 of Public Works, or the head of a purchasing agency to he so serious as to 

6 justify debarment action: 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

23 

(A) deliberate failure without good cause to perform in 

accordance with the specifications or within the time limit provided Ill 

the contract; or 

(B) a recent record of failure to perform or of unsatisfactory 

performance in accordance with the terms of one (I) or more 

procurement contracts; provided, that failure to perform or unsatisfactory 

performance caused by acts beyond the control of the contractor shall not 

be considered to be a basis for debarment; or 

(C) upon a findingofthe Department of Labor,failure to pay 

employees engaged on the contract in violation of the \Vage 

Determination law or contract conditions. 

(5) any other cause the Chief Procurement Officer, the Director of 

Public Works. or the head of a purchasing agency determines to be so 

serious and compelling as to affect responsibility as a teFFitorial Guam 

contractor includino debarment bv another governmental entit)1 for any 
' b ~ ~ - -

cause listed in regulations of the Policy Office; 

(6) for violation of the ethical standards set forth in Article 11 of 

24 this Chapter. 

25 (7) filing a frivolous or fraudulent petition, protest or appeal under 

26 ~ 5425(e). ~ 5426(0 or 9 5427(e) of this Chapter. 
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( c) Decision. The Chief Procurement Officer. the Director of Public 

Works. or the head of a purchasing agency, shall issue a written decision to 

debar or suspend, or to reject any petition to do so brought under Subsection (f) 

of this Section. The decision shall: 

(I) state the reasons for the action taken decision made; and 

(2) inform the debarred or suspended person involved, or any 

person whosepetition is rejected, of its rights to judicial or administrative 

review as provided in this Chapter. 

( d) Notice of Decision. A copy of the decision under Subsection ( c) of 

this Section shaf! be mailed electronicallv or otherwise furnished immediatelv . . 
to the debarred or suspended person, and any other party intervening or 

petitioning, and the head of all governmental bodies orpurchasing agencies. 

( e) Finality of Decision. A decision under Subsections ( c) or (f) of this 

Section shaf! he final and conclusive, unless fraudulent, or an appeal is taken to 

the Public Auditor in accordance with § 5706 of this Chapter. Such a decision 

shaf! be automatically stayed during thependencyofany appeal, but any such 

appeal dues not preclude nor require a determination of non-responsibility in 

any solicitation in which the person charged may participate. The officer 

issuing such decision shall immediately notify all persons, governmental 

bodies, and purchasing agencies of the fact and effectofsuch appeal. 

(f) Any member of the public, including the bidder, ofieror or contractor, 

as well as any elected official or employee of the government, may petition the 

Chief Procurement Officer, the Director of Public Works. or the head of a 

purchasing agency to take action to debar or suspend pursuant to Subsection (a) 

of this Section. The petition shall state the facts that the complainant believes 

to he true that warrant a suspension or debarment pursuant to this § 5426. 
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l Immediately upon the receipt of such a petition. the person petitioned shJJll 

2 ~aus_<: AR investigation of each petition shall to be conducted. promptly and 

3 a written report should be made of findings of fuet and action taken 1Lth<: 

4 Qetitioned officer finds insufficient facts to proceed with a debarmeritQI 

5 suspension hearing, he shall state the reasons in a written decision within:si2'1Y 

6 (60) days of recajpLo_fJh\O __ petition. If the person petitioned determinesJhfil 

7 sufficient facts may exist to debar or suspend the individual or com_pJ!llY,Jhen 

8 he shall hold a hearing as authorized in Subsection (a), and issu_<U! deci~iQ11al' 

9 required in Subsection (c)~_Jf_the ~tjtioned officer does not issue the written 

l 0 decision requir?d _under Subsection (fl_ of this Section within sixtv £6()_)__<.i!l_y:;_ 

11 after written request b_y the petitioner for a final deci_:;ion, thef1_!h~_P<:titi<mer 

12 may proceed with an appeal to the Public Auditor as if a the petition _ha<f_h_1;;e11 

13 rejected." 

14 

15 Section 28. § 5427 of Article 9, Chapter 5 of Title 5, Guam Code Annotated, is 

16 amended to read as follows: 

17 "§ 5427. Authority to Resolve Contract and Breach of Contract 

18 Controversies. 

19 (a) Applicability. This Section applies to controversies between the 

20 Territory gov~mmenLQ[Q_uarn and a contractor, and which arise under, or by 

21 virtue of, a pro_<.:_ureme11t contract between them, _a:;1;;yi<f~nc_e_g_l:iyJh?WritteI1 

22 defl!Jlf1<f_gf_1;;ither_1La_J!Y_JQJh_e~Q!ll<:LJor _r_edr?s~<:>L!lP-ai:!let.1l!lKi'.2'.eclel_ajmgi: 

23 c<;mt_rov(;;f_s_y_,This includes, without limitation, controversies based upon breach 

24 of contract, mistake, misrepresentation, or other cause, for contract c!_am!lg<;:;;, 

25 modification, or rescission. 
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(b) Authority. The Chief Procurement Officer. the Director of Public 

2 Works, the head of a purchasing agency. or a designee of one of these officers, 

3 is authorized. prior to commencement of an action in a court concerning the 

4 controversy, to settle and resolve a controversy described in Subsection (a) of 

5 this Section. This authority shall be exercised in accordance with regulations 

6 promulgated by the Policy Office. 

7 (c)Decision. If such a controversy is not resolved by mutual agreement, 

8 the Chief Procurement Officer, the Director of Public \Vorks, the head of a 

9 purchasing agency. or the designee of one of these officers, shall promptly issue 

10 a decision in writing. The decision shall: 

I 1 

12 

( 1) state the reasons for the action taken decision made; and 

(2) inform the contractor of its rights to judicial or administrative 

13 review as provided in this Chapter. 

14 ( d) Notice of Decision. A copy of the any decision under Subsection ( c) 

15 of this Section shall be immediately served, mailed, co1n111unicated by any 

16 electronic or telephonic means used in the ordinary course of business which 

17 makes an electronic record of the communication, or otherwise furnished 

18 immediately provided to the contractor, and any right of the contractor to appeal 

19 shall he tolled by any delay of such notice. 

20 ( e) Finality of Decision. The decision reached pursuant to Subsection ( c) 

21 of this Section sha!! he final and conclusive. unless fraudulent or the contractor 

22 appeals administratively to the Public Auditor in accordance with § 5706 of this 

23 Chapter. 

24 (t) Failure to Render Timely Decision. If the Chief Procurement Oflicer, 

25 the Director of Public Works. the head of a purchasing agency. or the designee 

26 of one of these officers, does not issue the written decision required under 
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l Subsection ( c) of this Section within sixty ( 60) days after ~written request for a 

2 final decision, or within such longer period as may be agreed upon by the 

3 parties, then the contractor may proceed as if an adverse decision had been 

4 received. If no decision is issued and no action is taken by the contractor to 

5 request a final decision, within two (2} years from the date the_~co111ract 

6 controversy arose,J!11J1 claim or action thereo1Lsha!JJ:ie barred." 

7 

8 Section 29. § 5450 of Article 9 Chapter 5 of Title 5, Guam Code Annotated, is 

9 amended to read as follows: 

l 0 "§ 5450. Applicability of this Part. 

11 The provisions of this Subarticle on~ apply where it is determined 

12 administratively, or upon administrative or judicial review, that a solicitation or 

13 award of a contract is in violation of lawiand arejp~additismJg_iiny_Q!her 

14 remedy or relief allowed by law or equity." 

15 Section 30. § 5452 of Article 9 Chapter 5 of Title 5, Guam Code 

16 Annotated, is amended to read as follows: 

17 "§ 5452. Remedies After an Award. 

18 W If after an award it is determined that a solicitation or award of a contract 

19 is in violation of law, then: 

20 

21 

fB(a) 

in bad faith: 

if the person awarded the contract has not acted fraudulently or 

22 W( l )the contract may be ratified and affirmed, provided it is 

23 determined that doing so is in the best interests of the Territory gQY<ef!JJil<ent 

24 gJG!litm; or 
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t-B){2)the contract may be terminated and the person awarded the 

2 contract shall be compensated for the actual expenses reasonably incurred 

3 under the contract, plus a reasonable profit, prior to the termination. 

4 -Ri(b )if the person awarded the contract has acted fraudulently or ll1 

5 bad faith: 

6 f-Aj( I )the contract may be declared null and void; or 

7 t-B)(2)the contract may be ratified and affirmed if such action is in the 

8 best interests of the Territory govern111entof(JL1a111, without prejudice to the 

9 Territory's government's rights to such damages as may be appropriate. 

I 0 (c) In either case,thedetermination to ratify or affir111thecontractsha/I 

11 be made without regard to thei11terestsofthe personawarded the contract." 

12 fb1 This Section shall be reaa as being in aaaitim1 to ana not in conflict with, 

13 or repealing 1 GCA ~ 4137 (Prohibitions on the Activities of Government 

14 Employees). 

15 
16 Section 31. § 5480 of Subarticle D (Waiver of Sovereign Immunity; 

17 Limitations on Actions) of Article 9 (Legal and Contractual Remedies), Chapter 5 

18 of Title 5, Guam Code Annotated, is amended to read as follows: 

19 "§ 5480. Waiver of Sovereign Immunity by Grant of Jurisdiction in 

20 Connection with Contracts Controversies Arising Under Part A of this 

21 Article. 

22 

24 

25 

26 

27 

(a) Solicitation and Award of Contracts. The Superior Court of 

Guam shall have jurisdiction over an action between the Territory government 

of Guam and a bidder. offeror, or contractor, either actual or prospective, to 

determine "'•hether a solicitation or av,,ard of a contract is in accordance with the 

statutel;, regulations, and termD and conditions of the solicitation review any 

administrative decision or determination arising under § 5425 of this Chapter, 
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after appeal to the Publie Auditor, to whether a solieitation or award of a 

2 eontraet is in accordanee with the statutes, regulations, and the terms and 

3 eonditionsofthe solicitation. The Superior Court shall have such jurisdiction 

4 in actions at law or in equity, and whether the actions are for monetary damages 

5 or other relief allowed under §5125this chapter; or for injunctive, declaratory, 

6 or other equitable relief, and whether the matterraised bytl1e appeal is 

7 proceduralor substantive in nature. 

8 (b) Debarment or Suspension. The Superior Court shall have jurisdietion 

9 over an action between the Territory governmentofGuam and a person who is 

10 subject to a suspension or debarment proceeding, to review any decision of the 

11 Public Auditor broughtpursuant to §5705 ofthis Chapter to determine whether 

12 concerning the debarment or suspension orrejection ofa petitionto debar or 

13 suspend, t& in accordance with the statutes § 5426and j 5705ofthisChapter, 

14 and relevant statutes and regulations, whetheradebarmentorsuspension is in 

15 accordance with § 5426 and § 5705 of thisChapter, andrelevant statutes and 

16 regulations. The Superior Court shall have such jurisdiction, in actions at law or 

17 in equity, and whether the aetions are for injunctive, declaratory, or other 

18 equitable relief. 

19 ( c) In addition to other relief and remedies, the Superior Court shall have 

20 jurisdiction to grant injunctive relief in any action brought under Subsections 

21 (a), or (b) or (c) of this Section. Actions Under Contract or for Breach of 

22 Contract. The Superior Court shall havcjurisdictionovcran actionbctween the 

23 government of Guam and a contractor, brought after review by the Public 

24 Auditor in accordance with § 5706 of this Chapter, tCJr any cause of aetion 

25 which arises under, or by virtue 01: the contract, whether the action is at law or 

26 equity, whether the action is on eontract orfor breach of contract, and whether 
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the aetion is for monetary damages or injunctive,deciaratory orother equitable 

2 relief 

3 (d)Limited Finality for Administrative Determinations. Jn any judicial 

4 aetion under this Section, factual or legal determinations by employees, agents, 

5 or other persons appointed by the Territory governmentofQuam, shall have no 

6 finality and shall not be conclusive, notwithstanding any contract provision, or 

7 regulation. except to the extent provided in §-§- 5245 . 5705 and 5706 and in 

8 Articl~l2 of this Chapter. 

9 ( e) For purposes of this Section a ·'prospective'' bidder, contractor or 

10 offerer is one who ·.viii actually submit a bid, contract or otherwise offer his 

11 services if, in the actions permitted by this Section, such person would prevail. 

12 Exhaustion of Administrative Remedies. No action shall be brought under anv ... .............. - ~ 

13 provision ofthis Section until alLadministrative remedies provided in this 

14 Chapter under Part A ofArtiele 9, and Article 12, have been exhausted. 

15 (t) Form of Review Under § 5480{a). All actions permitted by this 

16 Article shall be conducted as provided in the Government Claims Act. All 

17 appeals permitted by Subsection (a) of this Section shall be treated as special 

18 proceedings for expeditious review of the adn1inistrativedecision below, unless 

19 good cause is shown that it should proceed as a civil action. 

20 (I) Form. All appeals permitted by Subsection (a) of this Section 

21 shall be treated as specialproceedingsfor expeditious review of the 

J! administrative decision below, and judgment entered for any remedy or 

23 relief allowed thereunder. The review shall be a special proceeding 

24 conducted, however captioned, in accordance with the procedures for a 

25 Petition for Judicial Review and otherwise as compatible with the provisions 

26 of this Subarticle A. 
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9 

10 
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12 

13 

14 

15 

16 

I 7 

18 

19 

20 

21 

24 

(2) Effect on A uto1natic Stay. lJpon. timely appeal, the automatic. stay 

shall becontinued until there is a finaldecision; provided, thestaysbali not 

be. continuedunlessJheappellant posts. securityi11themanner required by 

GRCP.Rule 65(c).and.the provisions.ofSubsectionJt)(3Jofthis Section, 

(3) Security. The purpose ofthesecurityrequired by this Section is 

only to deter ... frivolous protests or appeals,including .appeals made or 

conductedwitb thesubstantialpurpose to harass or .delay,.and shallnot.be 

required without a .findingthat the protestor appe<ilis or.islikelyto bet(Jund 

to be frivolous ... The .amount of security required shall bedeterminedbyJhe 

court in sum as it deemsproper, fqrthepaymentofsuchcosts andda1nages 

as may be incurred or suffered by any parry \Vhojs l(JunciJo havebeen 

injured by reason. of the frivolous. protest or appeal;.provided,the.sum of 

security shall.not exceed an.amount greater than.ten percent(JQ%) .ofthe 

appellant'sbid.orproposaL 

(g)Expedited Review ofAppealsUnder§5480(a). flxcepl as to criminal 

cases and such other cases of compelling importance as determinedby the 

PresidingJudge ofthe Superior Court, proceedings beforethe Superior Court, 

as authorized by Subsection (a) ofthis Sectio11,and appeals therefrom, take 

precedence over all cases and shall be assigned for hearing and trial or for 

argument at theeariiest practicable dateand expedited in every way. The times 

for responsivepleadings.and .. for hearings .in these proceedings.shall be set by 

the Judge of the Court with the object of securing a decision astothese matters 

at the eariiestpossible time." 
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Section 32. § 5481 of Subarticle D (Waiver of Sovereign Immunity; 

2 Limitations on Actions) of Article 9 (Legal and Contractual Remedies), Chapter 5 

3 of Title 5, Guam Code Annotated, is amended to read as follows: 

4 "§ 5481. Time Limitations on Actions. 

5 (a) Protested Solicitations and Awards. Any action under ~ 5480(a) of 

6 this Chapter shall be initiated within fourteen ( 14) days afl:er receipt of a final 

7 administrative decision. 

8 (b) Debarments and Suspensions for Cause. Any action under § 5480(b) 

9 of this Chapter shall be commenced within six (6) months after receipt of the 

10 decision of the Policy Office under § 5651 of this Chapter, or the decision of 

11 the Procurement Appeals Board Public Auditor under § ~ 5705 of this 

12 Chapter, whichever is applicable. 

13 (c)Actions Under Contracts or for Breach of Contract. Any action 

14 commenced under § 5480( c) of this Chapter shall be commenced within twelve 

15 (12) months after the date of the Procurement Appeals Board Public Auditor's 

16 decision. 

17 ( d) The limitations on actions provided by this Section are tolled during 

18 the pendency of any proceeding brought pursuant to § 5485 of this Chapter." 

19 

20 Section 33. ~ 5485(a) of Subarticle E (Procurement Data) of Article 9 (Legal 

21 and Contractual Remedies), Chapter 5 of Title 5, Guam Code Annotated. is 

22 amended to read as f()llows: 

23 ''(a) On complaint by any member of the public, the Superior Court 

24 has jurisdiction to enjoin a governmental body from withholding procurement 

25 data and to order the production of any government data improperly withheld 

26 from the complainant. In such a case. the court shall determine the matter de 



novo, and may examine the contents of such procurement data in camera to 

2 determine whether such records or any part thereof shall be withheld under any 

3 of the exceptions set forth in 6 GCA ~ 1202 this('hapter and,tothe e.xte!]tnot 

4 inconsistent, Chapter 10 of Title5, Guam CodeAnnotated; and the burden is on 

5 the agency to sustain its action." 

6 

7 Section 34. § 5485(b) of Subarticle E of Article 9 (Legal and Contractual 

8 Remedies), Chapter 5 of Title 5, Guam Code Annotated, is amended to read as 

9 follows: 

I 0 "(b) Notwithstanding any other provision of law, the government or 

11 a governmental body shall serve an answer or otherwise plead to any complaint 

12 made under this Section within thirty (30) days after service of the pleading in 

13 which such complaint is made. unless the court otherwise directs. for good 

14 cause shown." 

15 

16 

1 7 

18 

19 

20 

21 

23 

24 

25 

26 

Section 35. ~ 5703 of Article 12 (Procurement Appeals). Chapter 5 of Title 5, 

Guam Code Annotated. is amended to read as follows: 

''§ 5703 .. Jurisdiction of the Public Auditor. 

The Public Auditor shall have the power to review and determine de 

novo any matter properly submitted to her or him. The Public Auditor shall not 

have jurisdiction over disputes having to do with money owed to or by the 

government of Guam, except as authorized under §§ 5427 and 5706 of this 

Chapter. Notwithstanding § 5245 of this Chapter, no prior determination shall 

be final or conclusive on the Public Auditor or upon any appeal from the Public 

Auditor. The Public Auditor shall have the power to compel attendance and 

testimony of and production of documents by any employee of the government 
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of Guam, including any employee of any autonomous agency or public 

corporation. The Public Auditor mav consider testimonv and evidence - -
3 submitted by any competing bidder, offeror or contractor of the protestant. The 

4 Public Auditor's jurisdiction shall be utilized to promote the integrity of the 

5 procurement process and the purposes of Title 5 GCA Chapter 5.'' 

6 

7 Section 36. § 5705 of Article 12 (Procurement Appeals), Chapter 5 of 5, Guam 

8 Code Annotated, is amended to read as follows: 

9 "§ 5705. Suspension or Debarment Proceedings. 

10 (a) Scope. This § 5705 applies to a review by the Public Auditor of a 

11 decision under§ 5426(c)or {t) of this Chapter. 

12 (b) Time Limitation on Filing an Appeal. The aggrieved person receiving 

13 an adverse decision under Subsection (c} or (t)of § 5426 of thisChapter, 

14 including a personsuspended or debarred orarejectedJJetitioner,sha!l file 

15 hidher an appeal with the Public Auditor within siJct)' (60) thirty (30) days 

16 from the date of the receipt of a decision, orthe date a petition is deemed 

17 rejected. under Subsection (c) of~ 5426 of this Chapter. 

18 ( c) Decision. The Public Auditor shall decide whether, or the extent to 

19 which, the decision to debar or suspend, or reject a petition to do so, debarment 

20 or suspension was in accordance with the statutes, regulations and the best 

21 interest of the government or any autonomous agency or public corporation, 

22 and was fair. The Public Auditor shall issue her or his decision within thirty 

23 (30) days of the completion of the hearing on the issue. 

24 (d}Appeal. Any person receiving an adverse decision, including the 

25 Chief Procurement Officer, the Director of Public Works, or the head of a 

26 purchasing agency, a person suspended or debarred, or a rejected petitioner, 
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may appeal from a decision by the Public Auditorto the Superior Court of 

2 Guam under the waiver ofsovereign immunity provided in § 5480(b) of this 

3 Chapter.'' 

4 

5 Section 37. § 5706(b) of Article 12 (Procurement Appeals). Chapter 5 of Title 

6 5, Guam Code Annotated, is amended to read as follows: 

7 "( b) Time Limitation on Filing an Appeal. The aggrieved contractor shall 

8 file his/her an appeal with the Public Auditor within sixty (60) days of the receipt 

9 of the decision, or within siJ(ty (60) thirty (30) days following the failure to render 

I 0 a timely decision as provided in§ 5427(1) of this Chapter." 

l I 

12 Section 38. § 5707(a) of Article 12 (Procurement Appeals), Chapter 5 Title 5, 

13 Guam Code Annotated, is amended to read as follows: 

14 "(a) Appeal. Any person receiving an adverse decision, including the 

15 contractor. tlte a governmental body, or a purchasing agency, any autonomous 

16 agency or public corporation. or both, may appeal from a decision by the Public 

17 Auditor to the Superior Court of Guam, as provided in Article I} et' Chapter Article 

18 9 of this Chapter." 

19 

20 

21 

22 

Section 39. § 5708 of Article 12 (Procurement Appeals), Chapter 5 of Title 5, 

Guam Code Annotated. is amended to read as follows: 

''§ 5708. Discontinuance of Contractor's Appeal. 

It is the policy of this Act that procurement disputes be resolved 

24 expeditiously. Therefore, settlement agreements between the parties are 

26 

encouraged, and appeals by a protestant or by the Chief Procurement Ot1icer, 

the Director of Public Works, or the head of the purchasing agency, may be 
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settled bythern, with or. without prejudice, exceptlothe .. extent that the Public 

2 Auditor determines .that such .. a settlement W()l!ld work .. an.injusticeonthe 

3 integrity of the procurement system and an unconscional:Jle prejudice on an 

4 intervening party, After notice of an appeal to the Public Auditor has been filed 

5 bv the Chief Procurement Officer, the Director of Public Works, or the head of 

6 the purchasing agency, a contractor may not unilaternlly discontinue such 

7 appeal without prejudice, except as authorized by the Public Auditor." 

8 

9 Section 40. A new § 5710 is hereby added to Article 12, Chapter 5, Title 5, 

10 Guam Code Annotated, to read as follows: 

11 "§ 5710. Notwithstanding.any 9therprovision oLArricle.2 of this Chapter, the 

12 Public Auditor shall be authorized and resp911sibleto pro111l!lgateregulatio11s 

13 consistent .. with this Act, .. in accordance with the applicable provisions of the 

14 Administrative AdjudicationLaw, within onehundred.eightyj180) daysfrornthe 

15 date of enactment of this Act, which regulationsshall supersede any other 

16 regulationsof any body specified in § 5131 ofthisChapter." 

17 Section 41. Severability. Il any provision of this law or its application to 

18 any person or circumstance is found to be invalid or contrary to law, such 

19 invalidity shall not affect other provisions or applications of this law which can be 

20 given effect without the invalid provisions or application, and to this end the 

21 provisions of this law are severable. 

' ' Section 42. Effective Date. This Act shall be effective one hundred eighty 

23 ( 180) days after enactment, but shall not apply to controversies that have been filed 

24 or administratively orjudicially appealed prior to the date of enactment of this Act. 
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